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1 .  

2. 

C o n t r a c t i n g  agency  is n o t  r e q u i r e d  t o  p r o v i d e  
t e c h n i c d l  aata  t o  a l l  o t f e ro r s  i n  a t t e m p t  t o  
e q u a l i z e  allecjea c o m p e t i t i v e  a d v a n t a g e  e n j o y e d  
by o n e  o f f e r o r  wnich a l r e a a y  had access t o  t n e  
da t a ,  s i n c e  t h e  da t a  were d e v e l o p e d  independ-  
e n t l y  by t n e  o t r e r o r ' s  p a r e n t  company and any  
a d v a n t a g e  t o  t h e  of fe ror  t h u s  was d u e  s o l e l y  t o  
i t s  p a r e n t  company's  pr ior  e x p e r i e n c e .  

Protester f a i l s  t o  show t h a t  company p r o v i d i n g  
t e c h n i c a l  data  t o  c o n t r a c t i n g  agency  f o r  u s e  i n  
s o l i c i t a t i o n  i m p r o p e r l y  i n o a l f i e d  data  where  
o n l y  s u p p o r t  i s  a l l e g a t o n  by a f o r m e r  employee 
of t h e  company, which is  d e n i e d  by t h e  company, 
a n d ,  i n  any  e v e n t ,  protester  d0eS n o t  c o n t e n d  
t h a t  t e c h n i c a l  da ta  a c t u a l l y  i n c l u d e d  i n  t h e  
s o l i c i t a t i o n  were d e f e c t i v e .  

3 .  Protes t  r e g a r d i n g  a l l e g e d  s o l i c i t a t i o n  defect 
is dismissed as  u n t i m e l y  where i n i t i a l  protest  
o n  t h e  same ground  was u n t i m e l y  f i l e d  w i t h  t h e  
c o n t r a c t i n g  agency .  

Ross b i c y c l e s ,  I n c .  protests  any  award unde r  r e q u e s t  
for proposals (HFP) ho. DHHlr09-b4-R-86U7, i s s u e d  by t n e  
Army to  a c q u i r e  28,750 M249 Squad Automat i c  Weapon (SACU) 
machine guns .  Ross c o n t e n a s  t h a t  t h e  Army s h o u l d  have  
p u r c h a s e d  and  p r o v i d e d  t o  all o i f e r o r s  c e r t a i n  manufac tu r -  
i n g  da ta  w h i c h  had been  d e v e l o p e a  by a b e l g i a n  company, 
F a b r i q u e  h a t i o n a l e  kierstal ( F N H ) .  T h e  data  were a v a i l a b l e  
t o  t h e  government  p u r s u a n t  t o  a g r e e m e n t s  w i t h  PNti relatsd 
t o  a e v e l o p m e n t  o f  a t e c h n i c a l  d a t a  package  f o r  t h e  SAW 
p rocuremen t .  h e  deny t h e  protest  i n  pa r t  and d i s m i s s  it 
i n  p a r t .  
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The t e c h n i c a l  da t a  pac l t aye  f o r  t h e  SAW was t o  be 
based o n  t h e  d e s i g n  of a n o t h e r  m a c h i n e  g u n ,  t h e  h i n i m i ,  
which had b e e n  developed by FNn. B e c a u s e  t h e  Minimi  was 
d e s i y n e d  a n a  m a n u f a c t u r e d  i n  a E u r o p e a n  f o r m a t ,  t h e  Minimi 
t e c n n i c a l  d a t a  nad t o  be c o n v e r t e d  t o  c o n f o r m  t o  Amer ican  
s p e c i f i c a t i o n s  before Deing  u s e d  in t h e  SAW s o l i c i t a t i o n .  
I n  Nay 1 9 b 2 ,  the g o v e r n m e n t  encececl i n t o  a c o n t r d c t  w i t h  
FNn f o r  d e l i v e r y  of t h e  k i n i m i  ad t a  n e e d e d  t o  a e v e l o p  t h e  
t e c n n i c a l  d a t a  pacKacje f o r  t n e  b ~ w .  T h a t  c o n t r a c t  d i a  n o t  
i n c l u d e  pu rchase  by t h e  yovernrrient of FLVH's d e s c r i p t i o n  of 
m a n u t a c t u r e  oi t h e  Hin i in i .  La te r ,  i n  November 1 4 8 2 ,  t h e  
g o v e r n m e n t  e x e r c i s e d  i t s  o p t i o n  t o  b r i n g  i n t o  e f fec t  a 
separate l i c e t i s i n g  a g r e e m e n t  w i t h  FNh u n d e r  wn icn  t n e  
g o v e r n m e n t  a c q u i r e d  t h e  r i g h t  t o  u s e  t h e  F N H  h i n i i n i  t e c h -  
n i c a l  data  de l iverea  u n d e r  t h e  i4ay l 9 d 2  c o n t r a c t .  

A f t e r  t h e  t e c h n i c a l  da ta  pacKage  for t h e  SAk was 
d e v e l o p e d ,  t n e  RFP was i s s u e d  o n  J u n e  29 ,  1984 ;  prOpOSdlS 
were a u e  o n  Uctooer 2 .  A l t h o u g h  best a n a  f i n a l  o f f e r s  
were cal lea  for  o n  December 2 7 ,  1 9 8 4 ,  n o  award n a s  y e t  
b e e n  made. 

Ross c o n t e n a s  t h a t  a n o t h e r  o f f e r o r ,  F a D r i q u e  
N a t i o n a l e  M a n u f a c t u r i n g ,  I n c .  ( F h M I ) ,  a n  Amer ican  sub-  
s i d i a r y  of FrJH, has a c o m p e t i t i v e  a a v a n t a g e  o v e r  otner 
o f f e r o r s  by  v i r t u e  of i t s  r e l a t i o n  t o  FNH.  b p e c i f i c a l l y ,  
Ross i n d i n t a i n s  t h a t  FhPiI ' s  access t o  F N n ' s  d e s c r i p t i o n  ot 
m a n u f a c t u r e  for t h e  k i n i m i  maae it  eas ie r  f o r  FNhI t o  
d e v e l o p  i t s  p r o p o s a l  a n d  o f f e r  a lower price t h d n  other 
o f t e r o r s  who m u s t  d e v i s e  t h e i r  own m a n u f a c t u r i n g  pro- 
cesses w i t h o u t  t h e  b e n e f i t  of access t o  FNh's a e s c r i p t i o n  
of m a n u f a c t u r e .  Ross a r g u e s  t h a t  t h e  Army was o D l i g a t e d  
t o  n e u t r a l i z e  P N h I ' s  a d v a n t a g e  by p r o v i a i n g  F N t i ' s  aescrip- 
t i o n  of m a n u f a c t u r e  t o  a l l  t h e  o f re rors  u n d e r  t h e  RFP. 

The  Army m a i n t a i n s  t h a t  t h e  i n f o r m a t i o n  i n c l u d e a  i n  
the t e c h n i c a l  data p a c k a g e  for  t n e  Swvrl c o n t a i n e d  s u f f i -  
c i e n t  i n f o r m a t i o n  for o f f e r s  t o  prepare t n e i r  p r o p o s a l s ,  
d e s p i t e  t h e  f a c t  t h a t  F N H ' s  a e s c r i p t i o n  of m d n u f a c t u r e  was 
n o t  i n c l u d e d .  I n  f a c t ,  t h e  Army m a i n t a i n s  t h a t  it 
a e l i b e r a t e l y  cnose n o t  to  i n c l u d e  FNh'S d e s c r i p t i o n  of 
m a n u f a c t u r e  i n  t h e  I ~ F P  b e c a u s e  t h e  Army i n t e n d e d  t h a t  eacn 
o t t e ro r  p r o p o s e  a m a n u f a c t u r i n g  process ta i lored t o  i t s  
own e q u i p n e n t  a n d  c a p a o i l i t i e s ,  rather t h a n  r e l y  o n  t h e  
process d e v e l o p e d  for  t h e  k i n i i n i  by F N H .  
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We f i n d  n o  b a s i s  on w h i c h  t o  r e q u i r e  t h a t  t h e  Army 
provide to  o f f e r o r s  t h e  description of manufacture 
developed by FNH1/ .  R o s s  does not maintain t h a t  the  RFP 
f a i l e d  t o  provide  an adequate t echn ica l  b a s i s  for prepara- 
t i o n  of a proposal ;  R o s s  argues only t h a t  access  t o  F N H ' s  
manufacturing d a t a  f a c i l i t a t e d  p repa ra t ion  of F N M I ' s  pro- 
posa l  and would have helped Ross prepare  i t s  own proposal  
a s  wel l .  S p e c i f i c a l l y ,  Ross maintains  t h a t  i f  i t  had 
access  t o  t h e  FNH manufacturing d a t a ,  i t  would not  have 
had t o  i n c u r  s i g n i f i c a n t  c o s t s  f o r  engineer ing and design 
work and t h e r e f o r e  would have been a b l e  t o  s u b m i t  a lower 
pr iced  proposal .  

We have c o n s i s t e n t l y  recognized t h a t  a p a r t i c u l a r  
o f f e r o r  may possess  unique advantages and c a p a b i l i t i e s  by 
v i r t u e  of i t s  p r i o r  experience.  A b s e n t  p r e f e r e n t i a l  
t rea tment  of t h a t  o f f e r o r  o r  o t h e r  u n f a i r  a c t i o n  by t h e  
government, w e  have h e l d  t h a t  any advantage t h u s  ob ta ined  
is not u n f a i r  and t h a t  t h e  government is n o t  requi red  to  
at tempt  to  e q u a l i z e  competi t ion t o  compensate for it .  See 
ENSEC Se rv ice  Corp., 55  Comp. Gen.  6 5 6  ( 1 9 7 6 ) ,  76-1 CPD- I 

W 34;  A v i t e c h  Inc . ,  B-214670,  J u l y  3 0 ,  1984 ,  84-2  CPD 
11 1 2 5 .  Here, any advantage t o  FNMI was d u e  s o l e l y  t o  t h e  
p r i o r  experlence of FNH, i t s  pa ren t  company, an advantage 
w h i c h  t h e  government is not  requi red  to  equa l i ze .  See 
B . B .  Saxon Co., 57 Comp. Gen. 5 0 1 ,  513  ( 1 9 7 8 ) ,  78-1 CPD 
li 4 1 0 ;  GTE Automatic E lec t r i c ,  I n c . ,  B-209393,  Sept .  1 9 ,  
1983 ,  83-2  CPD 11 3 4 0 .  The f a c t  t h a t  t h e  A r m y  incorporated 
some FNH t e c h n i c a l  d a t a  i n  t h e  R F P ,  does not mean t h a t  t h e  
A r m y  was requi red  t o  provide a l l  the  d a t a ,  including the  
manufacturing. d a t a ,  a v a i l a b l e  from FNH. 

Moreover, t h e  manufacturing d a t a  w h i c h  Ross seeks was 
not the product  of a p r i o r  c o n t r a c t  between FNH and the 

l / T h e  p a r t i e s  d i s a g r e e  a s  t o  the e x t e n t  of t h e  Army 's  
e x i s t i n g  r i g h t s  regarding F N H ' s  d e s c r i p t i o n  of manu- 
f a c t u r e .  Ross appears  t o  argue t h a t  t h e  government's 
r i g h t s  under the  November 1982  l i c e n s i n g  agreement i n c l u d e  
the  r i g h t  t o  d i sseminate  t h e  d e s c r i p t i o n  of manufacture to  
Ross and the  o t h e r  o f f e r o r s .  The Army main ta ins  t h a t  
d e l i v e r y  of FNH manufacturing d a t a  was not covered by t h e  
May 1982  agreement and t h u s  would have t o  be negot ia ted  
and paid f o r  s e p a r a t e l y .  W e  need not r e so lve  t h i s  issue 
i n  v i e w  of our  conclusion t h a t  t he  Army is  not requi red  t o  
provide t h e  d a t a  t o  Ross and tne o t h e r  o f f e r o r s .  
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government; rather, under the licensing agreement and con- 
tract with FNH, the government acquired existing data 
which had been developed independently by FNH in connec- 
tion with its own prior production of the Minimi. Thus, 
there was not even any indirect government involvement in 
development of the data from whicn FNMI's alleged 
competitive advantage is derived. 

Further, there is nothing inherently objectionable in 
an agency's structuring a solicitation so that offerors 
must develop their own approaches to satisfying require- 
ments simply because it will be less difficult for those 
who have performed similar work in the past. - See Field 
Maintenance Services C o r p . ,  56  Comp. Gen. 1008, 1010 
(1977), 77-2 C P D  11 235; Lawrence Johnson & Associates, 
Inc., 8-196442.2, Nov. 7, 1980, 80-2 C P D  11 3 4 4 .  In fact, 
by doing so, the Army in this case intended to encourage 
offerors to propose a manufacturing process suited to 
their own capabilities, rather than merely adopting FNH's 
process. - See Science Information Services, Inc. , 
B-207149.2, NOV. 29, 1982, 82-2 CPD 11 4 7 7 .  

Accordingly, we find no circumstances which would 
require that the government provide to Ross the Minimi 
manufacturing process data developed by FNH. 

As a corollary to its principal argument, Ross 
contends that FNH intended to modify the technical data 
and drawings provided to the government so that the 
technical data package for the SAW procurement would be 
deficient for all offerors except FNH's subsidiary, FNMI. 
ROSS' onlyssupport for this allegation is an affidavit of 
a former FNMI employee2/ which recounts a conversation 
between the former empioyee and the president of FNMI 
during which the intention to alter the technical 
information allegedly was expressed. The president of 
FNMI has submitted a counter-affidavit, denying that such 
a conversation ever took place. Moreover, while Ross 

- 2/The employee apparently was hired by Ross during the 
period when SAW proposals were being prepared. Relying on 
a noncompetition agreement signed by the employee while at 
FNMI, FNMI obtained a court order enjoining its former 
employee from working on the Ross SAW proposal. 
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a l l e g e s  t h a t  FNH lanned to  a l t e r  t h e  t e c h n i c a l  d a t a  i n  
o rde r  t o  adverse ly  + a e c t  t h e  o t h e r  o f f e r o r s '  a b i l i t y  t o  
prepare  proposa ls  compet i t ive w i t h  F N M I ' s  proposa l ,  Ross 
does not contend t h a t  the  t echn ica l  d a t a  a c t u a l l y  used i n  
the  s o l i c i t a t i o n  were d e f e c t i v e  due t o  improper modifica- 
t i o n s  by FNH; a t  most, Ross contends t h a t  the  government 
f a i l e d  to include a l l  t h e  d a t a  i t  had received from FNH. 
As a r e s u l t ,  w e  conclude t h a t  Ross has f a i l e d  to  o f f e r  any 
convincing evidence i n  support  of i t s  a l l e g a t i o n  t h a t  F N H  
improperly modified t h e  t e c h n i c a l  d a t a  provided t o  the  
government. 

F i n a l l y ,  i n  i t s  response t o  t h e  Army r e p o r t ,  Ross 
c o n t e n d s  t h a t  t h e  RFP was d e f e c t i v e  for  f a i l u r e  to  indi-  
c a t e  what weight would  be g i v e n  t o  an o f f e r o r ' s  p r i c e  
r e l a t i v e  t o  t h e  t e c h n i c a l  eva lua t ion  of i t s  proposal.  
Under our  Bid  P r o t e s t  Regulat ions,  4 C.F.R. S 2 1 . 2 ( a ) ( l ) ,  
(1985) ,  t h i s  ground of p r o t e s t ,  based on an a l l eged  
impropriety apparent  on the  f ace  of t h e  s o l i c i t a t i o n ,  was 
requi red  to  be f i l e d  before  t h e  c lo s ing  d a t e  for  r e c e i p t  
of i n i t i a l  p roposa ls ,  October 2 ,  1984. Since Ross d id  n o t  
r a i s e  t h i s  i s sue  u n t i l  a l e t t e r  t o  t h e  Army dated 
October 1 0 ,  i t s  p r o t e s t  t o  t h e  Army on t h i s  ground was 
u n t i m e l y .  W h e r e ,  a s  here ,  a p r o t e s t  i s  f i l e d  f i r s t  w i t h  
t h e  con t r ac t ing  agency, a subsequent p r o t e s t  t o  our O f f i c e  
w i l l  be  considered only i f  t h e  i n i t i a l  p r o t e s t  was t i m e l y .  
4 C.F.R.  S 2 1 . 2 ( a ) ( 3 ) .  S ince  ROSS' i n i t i a l  p r o t e s t  on 
t h i s  ground was not t i m e l y  f i l e d  w i t h  t h e  Army, t h a t  por- 
t i o n  of i t s  p r o t e s t  subsequent ly  f i l e d  w i t h  t h i s  Of f i ce  
a l s o  is untimely and w i l l  not be considered.  SAFE Export ,  
Corp., 8-213442, Mar. 19, 1984, 84-1 CPD 11 324. 

T h e  p r o t e s t  is d e n i e d  i n  p a r t  and dismissed i n  p a r t .  

0 General Counsel 
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